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BEFORE THE BOARD OF HEALTH AND ENVIRON?IENTAL SCIENCES 
OF THE STATE OF MONTANA 

In the Matter of the Application ) 
3f t b e  D e p a r t n e n t  3: Yealth and ) 
3nvironmental Sciences for ) 

Zuality Control Implementation 1 

3ioxide Emissions from the Lead ) 
Smelter Located at East Helena, ) 
"lntana, owned and operated by 1 
4sarco Incorporated 1 

ievision of the Montana State Air ) 

'lan Relating to Control of Sulfur ) 

FINDINGS Or' 
FACT, 

CONCLUSIONS OF 
LAW AND 
ORDER 

On February 25, 1994, the Department of Health and 

Environmental Sciences (llDepartment't) filed with the Board of 

3ealth and Environmental Sciences ("Board") a Petition for 

Revision of the Montana State Air Quality Control 

Implementation Plan, seeking a Board Order approving and 

adopting a proposed control strategy for achieving and 

maintaining the primary SO2 NAAQS in the East Helena area. 

Pursuant to public notice, and on Karch 18, 1994, at the 

Cogswell Building, Helena, Montana, the Board conducted a 

hearing on the Petition filed by the Department. At the 

hearing testimony and evidence were presented by the Department 

and Asarco Incorporated, ( IrAsarco") . The Department and Asarco 
also presented to the Board for its consideration a 

Stipulation, dated March 15, 1994 ("Stipulation") . An 

opportunity to be heard was provided to all interested parties 

at the hearing. Based on the record in this proceeding, the 

Board enters the following Findings of Fact, Conclusions of Law 

and Order in regard to this matter: 
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FINDINGS OF FACT 

1. That on September 14, 1973, the United Stzzes 

Environmental Protection Agency (IIEPAII) promulgated b a t h  

2r inary and secondzry Nztional A.ri-I=.isnt A i r  Quality Stan,z.rzs 

(llNAAQS1l) for sulfur oxides (measured as sulfur dioxicie, 

1 1 S 0 2 1 1 ) .  These standards were promulgated by EPA pursuanz to 

the federal Clean Air Act, 42 U.S.C. §§ 7401, et sea., as 

3mended by the Clean Air Act Amendments of 1990 ("federal 

- 7  

4ct"). 

2. That primary NAAQS define levels of air quality which 

3re determined by EPA to be necessary, with an adequate margin 

Df safety, to protect the public health. Secondary N?AQS 

define levels of air quality which are determined by EPA to be 

necessary to protect the public welfare from any known or 

anticipated adverse effects of a pollutant. 

3 .  That the primary annual SO2 NAAQS is 80 micrograms 

per cubic meter (0.03 parts per million) of S O 2 ,  annual 

arithmetic mean (40 CFR § 50.4(a)). The primary 24-hour SO2 

NAAQS is 365 micrograms per cubic meter (0.14 ppm) of S O 2 ,  

maximum 24-hour concentration, not to be exceeded more than 

once per year (40 CFR 5 50.4(b)). 

4. That the secondary SO2 NAAQS is 1300 micrograms per 

cubic meter (0.5 ppm) of S O 2 ,  maximum 3-hour concentration, not 

to be exceeded more than once per year (40 CFR S 50.5). 

5. That in August, 1980, the Board adopted Montana 

Ambient Air Quality Standards ("MAAQSIt) for sulfur dioxide, 

including: an annual standard of 0.02 ppm (annual average); a 
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!4-hour standard of 0.10 ppm (24-hour average), not to be 

2xceeded more than once per year; and an hourly standard of 0 . 3  

)pm (one-hour average), not to be exceeded more than 18 tines 

L ?  ar.y consecutive 12 r;..or,t?,s (AD>! 15. 8. 82C) . 
6. That in March, 1978, EPA designated the area of %s', 

lelena, Montana, as nonattainment for SO, based on historical 

imbient monitoring data showing violations of the primary 2 4 -  

lour SO2 NAAQS. The EPA nonattainment designation encompassed 

:hat portion of East Helena and vicinity located within a 0.67 

cilometer radius centered on the sinter storage building at the 

lsarco primary lead smelter ("East Helena facility") . 
7. That section 110 of the federal Act (42 U . S . C .  § 

7410), requires each state to submit an implementation plan for 

;he control of each air pollutant for which a national ambient 

3ir quality standard has been promulgated. Since standards 

lave been promulgated for sulfur oxides, the State of Montana 

is required to submit an implementation plan for sulfur dioxide 

to EPA. 

8. That on February 14, 1975, the Department and Asarco 

stipulated to a final control plan for the control of sulfur 

dioxide emissions from the East Helena facility, which was 

approved by the Board on May 16, 1975. On September 19, 1975, 

EPA approved a proposed SO2 control strategy for the East 

Helena facility that incorporated the final control plan 

adopted by the Board. This control strategy was incorporated 

into the Montana State Air Quality Control Implementation Plan 

(!!SIPf') . 
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9. That in April, 1979 the Department submitted a 

-evision to the SIP for the East Helena area, which was 

iesigned to achieve compliance with the SO2 NAAQS. EPA 

> ~ o ~ o s e f l  to ~32provs this revision in July, 1983 (48 Fed. Xe2. 

10696), but final action was not taken pending litigation 

:oncerning the federal stack height regulations. 

10. That in November 1990, the federal Act \:as 

Zignificantly amended, and required that any SIP lacking full 

ipproval be resubmitted under new guidelines contained in the 

imended Act (42 U.S.C. § 7514(b)). The federal Act established 

lay 15, 1992, as the deadline to submit a sulfur dioxide 

:ontrol plan for the East Helena area to EPA (42 U . S . C .  S 

7514), and requires that the new SIP provide for attainment of 

:he primary SO, NAAQS no later than November 15, 1995 (42 

J . S . C .  § 7514a(b)). 

11. That the Department and Asarco have reevaluated the 

mbient air quality impacts of the Asarco East Helena facility 

itilizing established protocols, dispersion modeling 

techniques, and detailed emission inventories approved by the 

lepartment and EPA. 

12. That using both the RTDM (Rough Terrain Dispersion 

Yodel) and ISCST (Industrial Source Complex Simple Terrain) 

models, and utilizing current allowable emissions from the 

Asarco East Helena facility, modeling analyses predicts 

violations of the primary SO, NAAQS (both annual and 24-hour 

standards) in areas of elevated terrain outside of the area 

formally designated as nonattainment by EPA in 1978. 
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13. That the Department has filed with the Board a 

'etition for Revision of the Montana State Air Quality Control 

Cmplementation Plan, seeking a Board Order approving and 

33opting a pro3ose3 control strategy f ~ r  achievinq z:i! 

naintaining the primary SO2 NAAQS in the East Helena area. 

;pecif ically, the Department proposed the following: that 

3hapter 5 of the SIP be revised by completely deleting the 

?xisting control strategy for the SO2 NAAQS in the East Helena 

xea; and, that the proposed primary SO2 NAAQS control strategy 

€or East Helena be adopted and incorporated into the SIP as a 

iew Chapter 25. 

14. That since the filing of the Department's Petition, 

the Department and Asarco have presented to the Board a 

Stipulation which includes a proposed control strategy for 

2chieving arid maintaining the primary SO2 NAAQS in the East 

3elena area (Exhibit A to the Stipulation, entitled ttEmission 

Limitations and Conditions - Asarco Incorporatedtt). 

15. That the control strategy attached to the Stipulation 

as Exhibit A contains specific limitations, conditions and 

requirements that are proposed to be applicable to the Asarco 

East Helena facility. The control strategy proposed by the 

Department and Asarco (Exhibit A to the Stipulation, entitled 

ltEmission Limitations and Conditions - Asarco Incorporated", 

hereafter "East Helena control strategytt) , including the 

Stipulation, is attached to this Order as Appendix A and by 

this reference is incorporated herein as part of this Order. 

16. That using both the RTDM and ISCST models, and 
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itilizing the East Helena control strategy, compliance b ; i t h  

30th the 24-hour and the annual SO, NAAQS is demonstrated. The 

24-hour standard has proven to be more difficult to achieve in 

the ?as? ?-':21ena a r e a ,  3x3. has the most inflzence r k z  - 

nodeling and control strategy. 

17. That the East Helena control strategy establishes a 

fixed emission limitation for the acid plant stack, crushing 

mill baghouse stack #1, crushing mill baghouse stack lj2, and 

concentrate storage and handling building, while performance 

requirements (work practices) have been established for other 

minor SO, sources. Emissions from the blast furnace stack and 

the sinter plant stack are allowed to vary in accordance with 

a series of equations that are based upon a dispersion modeling 

analysis (Exhibit B to the Stipulation, entitled "Modeling 

Analysis in Support of Compliance Demonstration for SO, Primary 

NAAQS at East Helena, Montana"). Asarco agrees that it will 

need to inplement production and process controls which xi11 

insure that the limitations are not exceeded on a daily or 

annual basis. 

18. That as part of the emission limitations and 

conditions applicable to the Asarco East Helena facility, the 

East Helena control strategy contains methods for determining 

emission limits for the blast furnace and sinter plant stacks, 

and the requirements by which all such emission limitations and 

conditions are made quantifiable and enforceable by the 

Department. 

19. That the emission limitations and conditions and the 
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iesting and reporting requirements contained in the East Helena 

:ontrol strategy are intended to achieve and maintain 

:ompl iance with the primary SO2 NAAQS. 

Irinary SO2 NAAQS using the RTDM and ISCST models, the Asarco 

:ast Helena facility must be subject to the emission 

Limitations and conditions set forth in the East Helena control 

;trategy. 

2 1 .  That the Department and Asarco agree that, given 

'inding No. 20, above, the Board may issue an appropriate Order 

;hat adopts the limitations, conditions and requirements 

2ontained in the East Helena control strategy (Exhibit A to the 

stipulation) , and requires the same as enforceable measures 

ipplicable 120 the Asarco East Helena facility pursuant to 

vlontana law. 

22. That the East Helena control strategy does not 

3ddress compliance by the East Helena area with either the 

€ederal secondary SO2 NAAQS or the SO2 MAAQS. Further action 

oy the Board in the future will be necessary to address 

zoncerns regarding compliance with these requirements, and 

3dditional controls and limitations may be necessary at the 

Asarco East Helena facility. 

2 3 .  That Asarco remains concerned with the reliability of 

the RTDM model, does not in any way acknowledge the reliability 

of the RTDM model, and entered into the submitted Stipulation 

in the spirit of cooperation. Notwithstanding Asarco's 

concerns with the RTDM model, the Department and Asarco agree 
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:hat the emission limitations, conditions and requirements set 

€orth in the East Helena control strategy shall remain in full 

€orce and effect after adoption by the Board, unless expressly 

2odified 3 r  re2Lzced bl- a subsequ2nt 3oard Ordsr. 

24. That pursuant to section 110 of the federal Act, any 

Limitations, conditions and other requirements that are 

zontained in a control strategy designed to achieve and 

naintain compliance with the NAAQS must be enforceable by both 

the Department and EPA. 

25. That the limitations, conditions and requirements 

zontained in the East Helena control strategy are consistent 

dith the provisions of the Montana Clean Air Act, Title 75, 

Zhapter 2, MCA, and rules promulgated pursuant to the Act. 

26. That the East Helena control strategy, after adoption 

2nd incorporation by Board Order, must be submitted to the 

Environmental Protection Agency for review and approval as a 

revision to the Montana State Air Quality Control 

Implementation Plan, containing the control strategy for 

attainment and maintenance of the primary SO2 NAAQS in East 

Helena. 

27. That the Department and Asarco are proposing, except 

as described below in Finding No. 28 relating to catalyst 

screening, that the requirements contained in the East Helena 

control Strategy supersede the following: all requirements 

contained in the existing provisions of the SIP relating to 

sulfur dioxide in East Helena; any less stringent corresponding 

requirements set forth in any existing air quality permit 
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xrrently issued to Asarco for the East Helena facility; and, 

m y  less stringent corresponding requirements set f orth in any 

lrder issued by the Board respecting sulfur dioxide emissions 

frm -the Z 2 , s t  Xslex? facility t h a t  is not part 2 2  th3 ~xi.s:L;q 

;IP. 

28. That the Department and Asarco are proposing that the 

3ast Helena control strategy be subject to ehe continuing 

3pplicability of the Stipulated Findings of Fact, Conclusions 

3f Law and Order, dated April 15, 1982, and approved by che 

3oard on May 21, 1982, respecting the criteria and procedures 

for maintenance of Asarco’s acid plant catalyst beds (approved 

oy EPA on April 19, 1984, as published in the Federal Register 

3f May 1, 1984); provided, however, that the Board’s prior 

spproval of such criteria and procedures in 1982, as described 

sbove, shall terminate and no longer be effective after 

November 15, 1995, and it shall be unlawful for Asarco to 

employ such criteria and procedures for maintenance of the acid 

plant catalyst beds after that date. 

29. That the Department and Asarco are proposing that the 

limitations, conditions and requirements contained in the East 

Helena control strategy become effective immediately upon the 

issuance of this Order, except as follows: the specified 

emission monitoring requirements become effective on July 1, 

1994; the reporting requirements apply only to emission 

monitoring data gathered after July 1, 1994; and the emission 

limitations and conditions, except as otherwise specifically 

provided in PART I, Section 3, subsections (H) , (I), and (K) of 
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;he control strategy, become effective on September 1, 1994. 

Y 1 1  current sulfur dioxide emission monitoring and reporting 

requirements and emission limitations and conditions shall 

remain  in zffsz: -:ti1 shzse Zates. 

3 0 .  That the Department and Asarco agree that it would be 

3ppropriate for the Board to issue an Order in this proceeding 

that incorporates the terms of the Stipulation and adopts the 

limitations, conditions and requirements contained in the East 

3elena control strategy as enforceable measures applicable to 

the Asarco East Helena facility. 

31. That public notice of the Board hearing of March 18, 

1994, concerning the issuance of an Order addressing the 

rnatters herein was published in the following newspaper on or 

before February 15, 1994: Independent Record 

CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Board hereby 

enters the following Conclusions of Law: 

1. The public has been provided with appropriate notice 

and an opportunity to participate in this matter. Title 2, 

Chapter 3 and 4, MCA. The public notice requirements set forth 

in 40 CFR section 51.102 have been fulfilled. 

2. The Department of Health and Environmental Sciences 

is charged with the responsibility to "prepare and develop a 

comprehensive plan for the prevention, abatement, and control 

of air pollution in this state". Section 75-2-112(c), MCA. 

3. Under Sections 75-2-101 & seq., MCA, the Montana 
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3oard of Health and Environmental Sciences is required :o 

2rotect public health and welfare by limiting the levels a23 

:oncentrations of air pollutants within the State. This 

resp3ns1zl l i t y  i n c l - i d e s  ths adaption 35 al-k lsnt  szsn=srzz 

(Section 75-2-202, ECA) and emission standards (Section 75-2- 

2 0 3 ,  MCA), and the issuance of orders necessary to effectuaze 

:he purposes of Title 75, Chapter 2, MCA (Section 75-2-111, 

4CA). 

- I ,  - -  

4. The limitations, conditions and requirements 

Zontained in the East Helena control strategy (Exhibit A to the 

stipulation) are consistent with the provisions of the Montana 

:lean Air Act, Title 75, Chapter 2, MCA, and rules promulgated 

?ursuant to the Act. 

5. Given Finding No. 20, above, a revision of the 

Yontana State Air Quality Control Implementation Plan is 

necessary for the East Helena nonattainment area to achieve and 

maintain the primary SO2 NAAQS. 

6. Upon finding the limitations, conditions and 

requirements contained in the East Helena control strategy 

(Exhibit A to the Stipulation) to be necessary for the East 

Helena nonattainment area to achieve and maintain the primary 

SO2 NAAQS, the Board has jurisdiction to issue an appropriate 

Order that adopts such limitations, conditions and requirements 

and requires the same as enforceable measures applicable to the 

Asarco East Helena facility pursuant to Montana law. Sections 

75-2-111, -203, MCA. 

7. All Findings of Fact are hereby incorporated and 
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restated herein as Conclusions of Law. 

1. That the control strategy proposed by the Department 

m d  Asarco in this proceeding (Exhibit A to the Stipulation, 

Zntitled 'IEmission Limitations and Conditions - Asarco 

Incorporated1', hereafter East Helena control strategy") , 

including the Stipulation presented to the Board, is attachsd 

to this Order as Appendix A ,  is adopted by the Board, and is 

incorporated herein as part of this Order. 

2. That consistent with this Order, Asarco Incorporated 

implement the limitations, conditions and requirements 

zontained in the East Helena control strategy that are 

3pplicable to its East Helena facility. 

3 .  That except as described below in Order Paragraph No. 

4 relating to catalyst screening, the requirements contained in 

the East Helena control strategy supersede the following: all 

requirements contained in the existing provisions of the S I P  

relating to sulfur dioxide in East Helena; any less stringent 

corresponding requirements set forth in any existing air 

quality permit currently issued to Asarco for the East Helena 

facility; and, any less stringent corresponding requirements 

set forth in any Order issued by the Board respecting sulfur 

dioxide emissions from the East Helena facility that is not 

part of the existing SIP. 
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4. That except as described below in Order Paragraph No. 

i, the East Helena control strategy is subject to the 

:ontinuing applicability of the Stipulated Findings of Fact, 

3 y< 3 

ipproved by the Board on May 21, 1982, respecting the criteria 

ind procedures for maintenance of Asarco's acid plant catalyst 

- ^ _ ?  d ^  
- -  

:3:22...:si2rls r3: -3;: 223 Zl5'.?T, dated A;x-i.l. 15, ___I 

3eds (approved by EPA on April 19, 1984, as published in the 

'ederal Register of Nay 1, 1984). 

5. That the Board's 1982 approval of the criteria and 

3rocedures for maintenance of Asarco's acid plant catalyst 

2eds, as described above in Order Paragraph No. 4, shall 

zerminate and no longer be effective after November 15, 1995, 

m d  it shall be unlawful for Asarco to employ such criteria and 

?rocedures for maintenance of the acid plant catalyst beds 

sfter that date. 

6. That the limitations, conditions and requirements 

zontained in the East Helena control strategy become effective 

immediately upon the issuance of this Order, except as follows: 

the specified emission monitoring requirements become effective 

3n July 1, 1994; the reporting requirements apply only to 

emission monitoring data gathered after July 1, 1994; and the 

emission limitations and conditions, except as otherwise 

specifically provided in PART I, Section 3, subsections (H) , 

(I), and (K) of the control strategy, become effective on 

September 1, 1994. All current sulfur dioxide emission 

monitoring and reporting requirements and emission limitations 

and conditions shall remain in effect until these dates. 
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7. Thaz chis Order, including the attached Appendix A, 

be submitted 50 the Governor of the State of Montana for 

submittal to the U . S .  Environmental Protection Agency for 
, *  review an3 22zr:I~-?iL - _  a5 3 TD,\- lSlc?.  to t h a  K3,ntans S Z 3 Z Z  A-L: 

2uality Concrol Implenentation Plan, containing the control 

strategy for attainment and maintenance of the primary SO2 

NAAQS in East Helena. 

8. That modifications of this Order shall only be by 

initiation of the Board or by petition to the Board and the 

issuance of a subsequent order revising this Order. 

9. That a copy of this Order as executed by the Board be 

provided to a representative of each party to this proceeding. 

DATED this day of ,h( CLKQ , 1994. 

By : 

Chairman, Board of Health and 
Environmental Sciences \ 

14 


